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The petitioner appeals a decision by the Ofice of Hone
Heating Fuel Assistance to deny her benefits for the 1999-2000
fuel season based upon her failure to incur a mninmm fuel
liability. The issue is whether the Departnment should have
used the petitioner's actual heating costs from |ast vyear,

rather than a proxy table in calculating her fuel liability.

FI NDI NGS OF FACT

1. The petitioner is a disabled woman who has a total
i ncome of $577 per nonth ($465 from Social Security benefits,
$112 from Suppl enental Security |ncomne). She lives in a two-
bedroom apartnent in a multi-famly dwelling which she heats
wi th propane gas. She receives assistance with her rent from
the Vernont state housing authority.

2. The petitioner averages close to $900 per year in
actual heating expenditures. During the 1998-1999 heating
season, the petitioner was found eligible for fuel assistance.
The Department calculated her eligibility at that tinme by
starting with the actual anount she expended on fuel for the

previous year and subtracting a standard anount reflecting the



fuel "all owance"?

she receives fromthe housing authority. The
di fference between those two figures provided a net anount with
which the petitioner needed assistance which ambunted to over
$200 per year.

3. The petitioner nade a tinely application for fuel
assi stance for the 1999-2000 heating season. This tine, she
was deni ed because she had not incurred the m nimum ($125 per
year) fuel expenditure required for aid. Unlike |ast year, the
Departnent did not use the petitioner's actual fuel expenditure
fromthe prior winter--%$897--but rather used a standard figure
froma "proxy" table to determ ne the amount of fuel needed in
her apartnment. That standard figure--$517--was reduced by the
anmount of the petitioner's allowance from the housing
aut hority--$636--which anounted to Iless than zero. The
Departnment determned that the petitioner would have no
uncovered fuel Iliability for the comng year and denied her
assistance. This denial was issued in witing in late July of
1999.

4. The petitioner appeal ed that denial because she feels
it is unfair not to use her actual fuel costs fromlast w nter
because her Ilow income, even wth the housing authority

al l onance, nakes it difficult for her to pick up the excess

! The fuel allowance is an anount that reduces the anount
of rent paid by the renter to the landlord as her share of the
rent under the subsidized housing program In other words, the
housing authority will pay a greater portion of the rent in
order to allow the renter to keep nore of her incone to pay for
her heating fuel.



$261 per year needed to buy fuel

ORDER

The decision of the Departnent is affirnmed.

REASONS
The incone eligibility requirenents for the fue

assi stance program are set out by the provisions of state | aw
found at 33 V.S.A. > 2600 et. seq. Prior to this year, the

| egislature required the fuel office to initiate a
determ nation on eligibility by obtaining the actual fuel

consunption figures of the household for the prior year.? 33
V.S.A > 2604(b). On June 1, 1999, the legislature anended

that section to read as foll ows:

The secretary shall by rule establish a table that
contains anounts that will function as a proxy for
appl i cant househol ds' annual heating fuel cost for the
previ ous year. The seasonal fuel expenditure estimates
contained within such table shall closely approximate the
actual home heating costs experienced by participants in
t he hone heating fuel assistance program Such table
shall be revised no | ess than every three years based on
data supplied by certified fuel suppliers to the office
of honme heating fuel assistance as required by rule. The
secretary shall also establish by rule m ni num anmounts of
annual home heating fuel costs that vary based on the
househol d' s size and annual i ncone.

No. 59, An Act Relating to the Hone Heating
Fuel Assistance Program (S.98), > 2.

2 During the initial year of the program when no records

had been kept of consunption anmounts and for persons who have
no history of consunption use, proxy tables were used.



Section 9 of the same statute mandates that the
provi sions take effect on the date of passage, June 1, 1999,
and authorizes the Secretary to use "expeditious rul e-nmaking
procedures” to effectuate the provisions. I1d. On July 16,
1999, the Secretary, through the Conm ssioner of Soci al
Wel fare, issued proposed regulations reflecting these
| egi sl ati ve changes, which were expected to take effect on
Sept enber 15, 1999. They were actually formally adopted as of
Sept enber 22, 1999.

The regul ations of the Departnent that were in effect at
the tinme of the petitioner's application, provided that the
"annual heating fuel cost is determined for the eligible
househol d based on actual reported costs for its primry
heati ng source for the prior twelve-nonth period fromMuy 1
through April 30." WA M 2906.2(b), eff. 11/1/97. The
anmended regul ati on provides that "an annual primary heating
fuel cost is determned for eligible househol ds based on
standard heating cost tables (referred to as "proxy tables")
identified in sub-section 2906.4 below. WA M 2906.2(b),
eff. 9/22/99. The bulletin acconpanying the proposed changes

states that the new proxy tables were:

devel oped in consultation with the Vernont Energy
| nvest nent Corporation and are derived fromdata on
actual home heating consunption by fuel assistance
househol ds during the past two fuel seasons. The tables
represent typical consunption of recipient households in
the categories represented. Factors considered in

devel opi ng the tables include: housing type, nunber of
bedroons, rental and honme ownership, fuel used, secondary



heat source, cost of fuel, nunber of househol d occupants,
and | ong-term average heating degree days by regi on of
state."”

State of Vernont, Agency of Human Servi ces,
Social Welfare Bulletin, No. 99-16, Pg. 5,
7/ 16/ 99

The effect of the new regulations is not only to abandon
the prior calculation of the applicant's actual fuel usage in
favor of the "proxy" table, but to require the use of a new
"proxy" table which has val ues consi derably | ower
(approxi mately $200 per year for sone fuel types) than the
prior "proxy" tables (used for persons with no fuel usage

history). See WA M 2906.4, eff. Sept. 1, 1996

Thi s reduction presunmably occurred because of the new
met hod of calculating the proxy table, which requires a
finding of the typical fuel consunption for participants in
the program and not for the general popul ation. Any
appl i cant whose eligibility was cal cul ated using the old proxy
table or an actual figure less than the new proxy table wll

be affected by this change.

The | anguage used by the legislature in its June 1, 1999,
anmendnent clearly nmandated the Departnent to revise its proxy
table to reflect the typical usage of participants and to use
this table in lieu of any actual costs. Although the
regul ations reflecting these changes did not formally go into
effect until Septenber 22, 1999, the Departnent's old

regul ati ons were rendered obsolete on June 1, 1999, because



they conflicted with the authorizing statute. At that point,
t he Departnent was required to nmake deci sions consistent with
the statutory mandate which it has done in this case when it
calculated the petitioner's eligibility based on the new proxy

tabl es rather than her actual usage.

The other steps used in the determnation of eligibility
in this case have not changed. Under its regulations, the
heati ng assistance office is required to look first at the
annual primary heating fuel cost fromthe new "proxy" table at
WA M 2906.4 and P-2905. For the petitioner, who lives in a
t wo- bedroom apartnent in a multi-famly building, which is
heated with propane gas, that annual anount is $517. From
that anount, the Departnment is required to deduct any heating
al | onance the applicant may receive fromthe state housing
authority to obtain the "net annual heating fuel cost."

WA M 2906.2(B). Those standards are found in a table at P-
2905(C). For the petitioner (again based upon the size of her
dwel ling and the type of fuel), the allowance is $636

annual ly. Wen that heating all owance ($636) is deducted from
t he annual primary heating fuel cost ($517) the result is $0

for the net annual heating fuel cost.

The next step in the eligibility process is a conparison
of that net annual heating fuel cost figure with figures found
in a table of m ninum heating fuel costs. WA M 2906(C

That table operates on a sliding scale dependi ng upon the



i ncome of the applicant, which is then expressed as a
percentage of the federal poverty guidelines. The absolute

m ni mum net heating fuel cost is $125 annually which reflects
an incone at or bel ow 64% of the poverty guideline.® The
petitioner's net heating fuel cost was conpared with that

| onest figure, and was found to be |l ess. The regulation
specifically provides that households with a net annual
heating cost that is equal to or less than the m ni num anount,

is "ineligible for Fuel Program benefits.” WA M 2906.2(C

The eligibility determ nation process for the fuel
assi stance programis conplex and technical. However, the
regul ati ons adopted by the Secretary follow the | egislative
mandate and were properly applied in this case. Therefore,

the Board is bound to uphold the decision of the Ofice of
Hone Heating Fuel Assistance. 3 V.S A 5> 3091(d), Fair

Hearing Rule 17. # ##

® The minimum fuel consunption figure under the new
regul ations has declined by $32 in this category from the
figure in the old regulations, a change that is favorable to
appl i cants.



